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regard to the war against Midian: “And Moses sent them, a thou-
sand of every tribe, to the war, them and Pinehas the son of Elazar
the priest, to the war, with the holy vessels and the trumpets for the
alarm in his hand” (Numbers 31:6). The verse is interpreted as
follows: “Them”; these are the Sanhedrin. “Pinehas”; he was the
priest anointed for war. “And the holy vessels”; this is the Ark

and the tablets" that were within it. “And the trumpets for the
alarm”; these are the shofarot."

And the holy vessels; this is the ark and the tablets —
nim’vl jiwe m e Tpn "7:3%: Some sources suggest other inter-
pretations of this verse. According to one opinion, the verse
refers to the vestments of the High Priest (Tosefta 7:17). In a
variation on this opinion, Rashi suggests that the holy vessels
mentioned are the Ark and the priest’s frontplate (Rashi on
Numbers 31:6).

NOTES

These are the shofarot - nivgiws 17725:The Maharshais at a loss
to explain the Gemara’s interpretation that the trumpets in the
verse are referring to shofarot. He maintains that it should be
self-evident that these trumpets are those identified elsewhere
(Numbers, chapter 10) as meant for use in war. The Rashash,
based on the Gemara (Shabbat 36a), suggests that the Gemara
here is referring to the trumpets, but these trumpets were called
shofarot at that time.
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NOTES

It was not for nothing that Pinehas went, etc. — xb
"o ‘]’7;! ngn'?: If, as the Gemara states, Pinehas

was the priest anointed for war, there need not be any
other reason for him to be selected to participate in

the war; he simply went out to war in this appointed

role. The Tosefot HaRash offers two resolutions. First, it
is possible that this statement contradicts the previ-
ous one, stating that Pinehas was sent for the per-
sonal reason described here and not as the anointed

priest. Alternatively, Pinehas was in fact the anointed

priest, and this statement is suggesting why he was

singled out for this role.

The Maharal insists that the selection of Pinehas
was not meant, as it would seem at first glance, to
allow him to settle a personal grievance. After all, this
war was waged hundreds of years after Joseph was
sold into slavery, and all the relevant parties were long
dead. Rather, the fact that the Midianites had sold
Joseph was relevant to this war only insofar as that
event demonstrated a natural opposition between
Midian, a nation characterized by promiscuity, and
Joseph, a man characterized by sexual self-control.
Joseph's descendant, Pinehas, shared his forebear’s
strong personal resistance to promiscuity, and he
was therefore chosen to lead this campaign, whose
objective was to avenge the Midianites' luring the
Jewish people into crimes of promiscuity and idolatry.

HALAKHA

One who builds - 73127 11x: [f one has builta home,
a barn for cattle, a shed for wood, or a warehouse, if
it has the potential to serve as a domicile, he returns
from the military ranks. This applies not only to one
who has built the house himself but also to one who
has purchased or inherited a house, or was given a
house as a gift.

However, if he has built a gateway, a veranda, a
balcony, or a house that is smaller than four by four
cubits, he does not return from the military ranks.
The Kesef Mishne suggests that the omission of a
storehouse for straw from this list may be due to
a scribal error (Rambam Sefer Shofetim, Hilkhot
Melakhim UMilhemoteihem 7:5).

One who plants — ¥uia7 70K: If one planted a vine-
yard or five fruit trees, even from five different species,
he returns home from the military ranks. This applies

equally whether he planted a tree, or bent a vine into

the ground, or grafted different trees together. There

is no difference whether one planted the trees him-
self or whether he bought them, or inherited them, or
if a vineyard was given to him as a gift. However, one

who planted four fruit trees or five non-fruit bearing

trees does not return (Rambam Sefer Shofetim, Hilkhot
Melakhim UMilhemoteihem 7:6).

One who betroths — o7 1: If one betrothed a
woman, whether she is a virgin or a widow, or if one
isin line for alevirate marriage, he returns home from
the military ranks (Rambam Sefer Shofetim, Hilkhot
Melakhim UMilhemoteihem 7:7).
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A tanna taught: It was not for nothing that specifically Pinehas
went" to war with Midian; rather, it was to exact the rightful
judgment of his mother’s father, Joseph, as it is stated: “And
the Midianites sold him into Egypt to Potiphar, an officer of
Pharaoh’s” (Genesis 37:36). The Gemara asks: Is this to say that
Pinehas came, on his mother’s side, from the family of Joseph?
But it is written: “And Elazar, Aaron’s son, took himself a wife
from the daughters of Putiel; and she bore him Pinehas” (Exodus
6:25). What, is it not that Pinehas came from the family of Yitro,
who was also called Putiel because he fattened [pittem] calves
for idol worship? They answer: No; he was descended from
Joseph, who mocked [pitpet] his desire by resisting the advances
of Potiphar’s wife.

The Gemara asks: But is it not the case that, according to an oral
tradition, the tribes were denigrating Pinehas after he killed Zimri,
saying: Did you see this son of Puti, the son whose mother’s
father fattened cows for idol worship? Should this man kill a
prince of Israel? Evidently, his grandfather Puti was Yitro, not
Joseph. The Gemara answers: Rather, Pinehas was descended
from both Joseph and Yitro. If his mother’s father descended
from Joseph, his mother’s mother descended from Yitro. And if
his mother’s mother descended from Joseph, his mother’s father
descended from Yitro. The Gemara confirms this resolution: The
language is also precise, as it is written: Elazar took a wife “from
the daughters of Putiel,” which implies that she came from two
daughters of men named Putiel. The Gemara concludes: You may

learn from the verse that this is so.
MI S H N The mishna continues its discussion of
the speech given before battle. “And the
officers shall speak to the people, saying: What man is there
that has built a new house, and has not dedicated it? Let him go
and return to his house, lest he die in the battle, and another man
dedicate it” (Deuteronomy 20:5). He is sent home if he is one who
builds" a storehouse for straw, a barn for cattle, a shed for wood,
or a warehouse. Similarly, it applies if he is one who builds, or if
he is one who purchases, or if he is one who inherits, or if he is
one to whom it is given as a gift. In all these instances, the man
returns from the war encampment.

The next verse states: “And what man is there that has planted a
vineyard, and has not used the fruit thereof? Let him go and
return unto his house, lest he die in the battle and another man use
the fruit thereof” (Deuteronomy 20:6). He is sent home if he is
one who plants" a whole vineyard of many vines, or if he is one
who plants as few as five fruit trees of another variety, and even
if these five are from the five species. The produce need not be all
of one species. The same applies if he is one who plants, or if he
is one who layers the vine, bending a branch into the ground so
that it may take root and grow as a new vine, or if he is one who
grafts different trees onto one another. And it applies if he is one
who purchases a vineyard, or if he is one who inherits a vineyard,
or if he is one to whom the vineyard is given as a gift.

The next verse states: “And what man is there that has betrothed
a wife, and has not taken her? Let him go and return to his house,
lest he die in the battle, and another man take her” (Deuteronomy
20:7). He is sent home if he is one who betroths" a virgin, or if he
is one who betroths a widow. This applies even if his yevama, his
late brother’s wife, is a widow waiting for him as her yavam to
perform levirate marriage; and even if he heard that his brother
died in the war and the widow begins to wait for him only then,
he returns and goes home. Each of these men, although they are
exempt, still hear the address of the priest and the regulations
of war at the local camp, and thereafter they return to their respec-
tive homes. However, they still support the war effort, and they
provide water and food for the soldiers and repair the roads.
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And these are the men who do not return to their homes: One
who builds a gateway,® or an enclosed veranda [akhsadra],' or
a balcony;® or one who plants no more than four fruit trees or
even five or more non-fruit bearing trees; or one who remarries
his divorced wife." Nor is there an exemption for one who has
betrothed a woman whom he is not permitted to marry: With
regard to a widow betrothed to a High Priest" (see Leviticus 21:7);
a divorcée or a yevama who performed halitza [halutza], in
lieu of entering into a levirate marriage, betrothed to a common
priest (see Leviticus 21:13—15) ; amamzeret or a Gibeonite woman
betrothed to an Israelite; or an Israelite woman betrothed to a
mamzer or a Gibeonite (see Deuteronomy 23:3); such a man
does not return to his home. Rabbi Yehuda says: Even one who
rebuilds a house as it stood originally would not return. Rabbi
Eliezer says: Even one who builds a new brick house in the
Sharon would not return because these houses are not stable and
are expected to collapse periodically.

These are the men who do not even move from their places"
because they do not even report to the camp: One who built
a house and dedicated it within the year; one who planted a
vineyard and used its fruit for less than a year; one who marries
his betrothed and one who marries his yevama, his brother’s
widow who must enter into a levirate marriage or perform halitza,
as it is stated: “When a man takes a new wife, he shall not go out
with the army... he shall be free for his house one year, and shall
cheer his wife whom he has taken” (Deuteronomy 24:5). The
mishna interprets the verse as follows: “For his house”; this
means his house that he built. “He shall be”; this term includes
his vineyard. “And shall cheer his wife”; this is his wife. “Whom
he has taken”; this phrase comes to include his yevama, who is
considered his wife with respect to this halakha although he has
not yet married her. Those who are exempt for these reasons do
not even provide water and food to the soldiers, and they do
not repair the roads.

G E M A RA The Sages taught: “And the officers shall
speak ... What man is there that has built

a new house, and has not dedicated it? Let him go and return to

his house, lest he die in the battle, and another man dedicate it”

(Deuteronomy 20:5). One might have thought that they say their
own words and that the priest does notissue these proclamations.

However, when it says: “And the officers shall speak further”

(Deuteronomy 20:8), their own words are mentioned only in
this latter verse. Evidently, then, the priest is the speaker in the
earlier verse. How then do I realize the meaning of: “And the
officers shall speak” in the first verse? The verse is speaking of
the words of the priest anointed for war. How so? The priest
speaks" in an undertone, and an officer calls out the priest’s
words so that they are audible to the assembled.

HALAKHA

One who remarries his divorced wife — ing3 nx wma:
If one remarried his ex-wife or married a woman who is
forbidden to him, e.g., a High Priest who married a widow
or an Israelite who married a mamzeret, he does not return
home from the ranks (Rambam Sefer Shofetim, Hilkhot Melakhim
UMilhemoteihem 7:8).

These are the men who do not even move from their places -
jaipRn pr PR t: The following people do not go out to war
at all and are not charged with any war-related tasks: One who
built a house and dedicated it; one who married his betrothed:;
one who performed a levirate marriage; and one who redeemed
the fruits of his vineyard. These people do not go out to war until
one year after the enumerated events. Furthermore, not only
do they not go out to war, but they also are not responsible for
providing food and water to the soldiers, they do not guard the

walls, and they do not contribute to the fortification of the city
or to the military provisions (Rambam Sefer Shofetim, Hilkhot
Melakhim UMilhemoteihem 7:10-11).

The priest speaks — 1211 1713: The priest who has been anointed
for war says, in Hebrew: “Hear Israel. ..
to save you,” and another priest calls out his address to all the
assembled. Then the priest anointed for war says: “What man is
there that has built a new house, and has not dedicated it? Let
him go and return to his house, lest he die in the battle, and
another man dedicate it and an officer calls out his statement
to all the assembled. Thereafter, an officer arises and says: “What
man is there that is fearful and fainthearted” and another officer
calls out his words to all the assembled (Rambam Sefer Shofetim,
Hilkhot Melakhim UMilhemoteihem 7:3).

let not your heart faint.....

BACKGROUND

Gateway — W ra: The gateway mentioned here is a
small structure built at the entryway of a courtyard. It is
meant to delay people, so that they cannot enter sud-
denly and directly into the courtyard. Normally, it is a very
small open structure whose back wall is the gate to the
courtyard. If there was a guard, he would occasionally
sit in the gateway. Nevertheless, it cannot be properly
defined as a living space in any way because it is so small
and open on one side.

Balcony [mirpeset] - noa2: The Hebrew root of this word
is reish, peh, samekh, which means tread or trample. The
term indicates a wooden board or a stone structure built as
an extension at the top of a staircase to provide access to
apartments located on the upper floor of a house. As such,
the balcony serves as a type of open hallway alongside
the house.

Some passageways of this type are roofed, and they
generally have some sort of wall to prevent people from
falling. Nevertheless, even when the passage is largely
enclosed, it is built to be a passageway and is not truly
habitable.

LANGUAGE

Veranda [akhsadra] — 711792%: From the Greek éEéSpa,
exedra, denoting a roofed entrance in front of a home.

Veranda in front of an ancient Greek house in Delos Greece

NOTES ——
A widow betrothed to a High Priest — 51'15 ];f:’; ng@%t_c:
Some see this as proof that the priests were also com-
manded to participate in wars, although they do not have
their own territory in Eretz Yisrael. However, some contend
that the priests are merely permitted to volunteer, but they
are not obligated to fight (Birkei Yosef; Minha Hareva).
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NOTES

What man is there that has built, etc. — M3 wx w7 M
151 The commentaries discuss preosely vvhlch term in
the verse serves to include even one who has acquired a
house through means other than building it himself. Rashi
explains that the inclusion here is learned from the words
“what man!” The Rashash contends that the principle is
learned from the term “that has!” He adds that the word
"house” has also been used elsewhere as an inclusive term.

In the Sifrei, this derivation serves as the basis for the obliga-

tion to build a parapet even upon the roof of a structure
that is not a domicile.

HALAKHA

Excludes a robber — ’m’? v78: One who has a new house
oravineyard returns home from the military ranks, whether
he built it for himself or received it from someone else.
However, one who stole either of these assets does
not return (Rambam Sefer Shofetim, Hilkhot Melakhim
UMilhemoteihem 7:5-6).
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It is taught in one baraita: A priest speaks, and an officer calls
out his words; and it is taught in another baraita: A priest
speaks and a priest calls out. And it is taught in yet another
baraita: An officer speaks and an officer calls out. Abaye said:
How can these texts be reconciled? From the words: “That the
priest shall approach” (Deuteronomy 20:2), until the words:
“And the officers shall speak” (Deuteronomy 20:5), which consist
of words of encouragement and inspiration, a priest speaks
and another priest calls out. From the words “and the officers
shall speak” until the words: “And the officers shall speak fur-
ther” (Deuteronomy 20:8), which list various people who are to
return home from the battle front because of happy occasions,
a priest speaks and an officer calls out. From the words “and
the officers shall speak further” and on, which address those
who are fearful and fainthearted, an officer speaks and another
officer calls out.

§ The mishna teaches that the officers announce: “What man is
there that has built" a new house, and has not dedicated it? Let
him go and return to his house, lest he die in the battle, and
another man dedicate it” (Deuteronomy 20:5). The Sages taught:
From the phrase “That has built,” I have derived only that this
applies to one who has literally built a house. From where do I
derive that it includes one who purchased, or inherited, or has
been given a house as a gift? The verse states broadly: “What
man is there that has built.” By not merely stating: One that
has built, but using the expanded “what man is there that has
built,” the verse includes any of these circumstances.

From the term “a house” I have derived only a house in which
people live. From where is it derived that the exemption is under-
stood to also include one who builds a storehouse for straw, a
barn for cattle, a shed for wood, or a warehouse? The verse
states: “That has built,” which includes whatever one built, in
any case. One might have thought that I should include even
one who builds a gateway, or an enclosed veranda, or a bal-
cony; however, the verse states: “A house,” which teaches that
just as a house is, by definition, a structure that is fit for living,
so too, this halakha applies to every structure that is potentially
fit for living, although in practice it may be used for another
purpose.

Rabbi Eliezer ben Ya’akov says: The word “house” is to be

understood to mean, as it indicates, a building meant for human

residence. With regard to the house for which a man may be

sent back from the camp, since the verse does not state merely:

“And has not dedicated,” but rather: “And has not dedicated it,”
specifying the particular house to which the man is connected,
the verse therefore excludes a robber" who does not own his

house. The Gemara asks: Shall we say that this opinion is not

in accordance with the opinion of Rabbi Yosei HaGelili? As, if
it were in accordance with the opinion of Rabbi Yosei HaGelili,
didn’t he say: When the verse singles out the “fearful and

fainthearted” (Deuteronomy 20:8), this is referring to one

who is afraid

because of sins that he has. According to this interpretation, one
who stole another’s real estate should return home from war
because of his guilt, which would seem to contradict the opinion
of Rabbi Eliezer ben Ya'akov.
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The Gemara answers: Even if you say that this ruling is in accor-
dance with the opinion of Rabbi Yosei HaGelili, Rabbi Eliezer ben
Ya’akov still needs to exclude one in possession of a stolen house, as
in a case where one repented and gave money to the owners of
the house that he stole. Although in such a case he is not considered
a criminal, the house was originally stolen, and therefore he must
remain among the military ranks. The Gemara challenges this: If
so, i.e., he repaid the owners, he is now a legal purchaser of the
house and he should return from the military ranks. The Gemara
answers: Since initially it entered his possession with the status
of stolen property," he does not return.

§ The Gemara continues its discussion of those who return from
the ranks. “And what man is there that has planted a vineyard,
and has not used the fruit thereof” (Deuteronomy 20:6). The Sages
taught: From the phrase “that has planted,” I have derived only
that it applies to one who actually planted a vineyard. From where
is it derived that the military exemption likewise includes one who
purchased it, one who inherited it, and one to whom it was given
as a gift? The verse states: “And what man is there that has
planted.” By not merely stating: One that has planted, but using
the expanded “what man is there that has planted,” the verse
includes any of these circumstances.

From the specific term “vineyard,” I have derived only a vineyard;

from where do I derive that it comes to include five fruit trees

even from other species? The verse states: “That has planted,”
to include different types of trees. Might I include even one

who plants only four fruit trees and one who plants five or more

non-fruit bearing trees? The verse states: “Vineyard.” The term

excludes a quantity of trees that is too few to qualify as a vineyard,
as well as trees that do not yield fruit at all.

Rabbi Eliezer ben Ya’akov says: The word “vineyard” is to be

understood as it indicates, and it is referring only to a grape

vineyard. And since the verse does not state merely: “And has

not used the fruit,” but rather: “And has not used the fruit thereof,”
it excludes one who layers® the vine or branch and one who

grafts®™ different trees onto one another. The Gemara asks: But

didn’t we learn in the mishna: He is released if he is one who

plants, or if he is one who layers, or if he is one who grafts trees?

Rabbi Zeira said that Rav Hisda said: This is not difficult. Here,
in the case where one does not return from the ranks, the man has

performed forbidden grafting;" there, in the case where one does

return from the ranks, he has performed permitted grafting."

NOTES

BACKGROUND

Layering — 713727: This refers to an agricultural process,
particularly common in grapevines, in which a growing tree
branch is inserted into the ground in such a way that it will
take root. After it takes root, the branch is severed from its
tree. This is similar to the method of planting a shoot, but
with the added advantage that it also receives nourishment
from the original tree for a period of time.

Layering

Grafting — 112277: Grafting is a method for maintaining
and improving trees that dates back to antiquity. While the
methods of grafting have been enhanced over time, the
essential principles have not changed. Grafting consists of
inserting a branch from one tree into a slit made in another
tree for this purpose, although the precise techniques of
connecting branch to tree vary among the different species
of trees. It appears from the Talmud that grafting grapevines
was particularly common at that time.

In talmudic times it was also common to graft trees
while the branch remained connected to the original tree.
This ensured that the grafted branches would not dry out
in the event that the grafting did not succeed. The Gemara
refers to this method as: A young tree that was entangled
with an old tree.

HALAKHA
Permitted grafting — 971 N22773: If one grafts or layers a
tree in such a way that it is subject to the prohibition of orlg,
he returns home from war (Rambam Sefer Shofetim, Hilkhot
Melakhim UMilhemoteihem 7:6).

It entered his possession with the status of stolen property —
'l?‘l?'? NN -r'm: min3:The Torah dictates thatitis inappropriate

to formally dedicate an item that has entered one's possession

through a sin, as this cannot be classified as an unadulterated

mitzva. Therefore, although one may now have full ownership

of the property in question, he does not return from the military

ranks for such a house (Minha Hareva).

One who layers and one who grafts — :’:17:’71 '[’1:7:’7 The
majority of the discussion here revolves around grafting. Evi-
dently, the Gemara does not dwell on the issue of layering
because it has been established that as long as the layered
branch is still being nourished by its tree it is not considered to
be its own tree, and the years of orla are counted only from the
point that this nourishment ceases (Meiri).

Rav Nahman bar Yitzhak's statement that follows can be
understood to be an example of a case of forbidden layering.

Forbidden grafting [harkavat issur] - me N33772: The
early commentaries ask why the Gemara does not once again
contend with the opinion of Rabbi Yosei HaGelili in this con-
text. Rabbi Yosei HaGelili maintains that an individual may be
released from the ranks because of the sins he has committed.
If so, that should be the halakha in the case of one who has
grafted trees in a forbidden manner, and he should be sent
back for this reason.

According to one answer, one would not return from the
ranks due to the sin of grafting. Although one in possession of
stolen property would be sent back, the reason is because the
thief has an obligation to rectify the sin by returning the stolen
property. The same is true of all similar offenses. However, that
is not true of forbidden grafting, for which one is not required
to destroy the grafted tree, nor is he prohibited from deriving
benefit from its fruit (Tosefot HaRosh).

An alternative opinion is suggested by the Maharsha. He
posits that this may be a case in which the owner of the vine-
yard does not perform the sin himself; rather, a sharecropper or
someone else executes the actual forbidden grafting. In such a
case, the owner would not be sent back for his sin.

Some commentaries maintain that the Rambam under-
stands the Gemara very differently, such that it obviates any
connection to Rabbi Yosei HaGelili's opinion. Accordingly, the
term harkavat issur does not mean forbidden grafting, but
rather: Grafting subject to the prohibition of orla. Instead
of understanding that this type of grafting is insufficient to
allow one to return from the military ranks, the Rambam says
that this is the only manner of grafting for which a man does
return. For the other type of grafting, which is called permit-
ted grafting, insofar as it has no restrictions of orla, there is
no particular reason for its owner to leave the military ranks
(Kesef Mishne).
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NOTES

A young tree that was entangled with an old
tree — MYPIa A3BY 'I‘1'7’ Rashi explains that this
refers to removing a branch from a young tree and
inserting it into an old tree. However, others maintain
that the Gemara is talking about inserting the end of a
branch into an old tree while it is still connected to the
young tree. According to this opinion, the halakha of
adetached branch is understood by way of an afortiori
inference: If a branch still attached to a young tree
assumes the status of the old tree to which it is affixed,
certainly a branch that is first detached assumes that
status (Tosefot HaRash).

BACKGROUND

Orla - n’?gg: It is prohibited to eat or derive benefit
from fruit that grows during the first three years after a
tree has been planted (see Leviticus 19:23). This prohibi-
tion applies only to the fruit and not to the other parts
of the tree. In addition, the prohibition does not apply
to trees planted for a purpose other than to use their
fruit, e.g., trees planted to serve as a property fence or
as a wind buffer.
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The Gemara asks: With regard to this permitted grafting,
what are the circumstances? If we say that it is a young tree
grafted together with another young tree, then let him derive
the halakha that one must return from the ranks due to the
first young tree. One should be exempt because of his first tree,
which is young, and the grafted tree is irrelevant. Rather, it is a
case in which a young tree is grafted with an old tree. The Gemara
objects: But didn’t Rabbi Abbahu say: With regard to a young
tree that was entangled, i.e,, grafted, with an old tree,"" the
young one is negated by the old one, and the law of orla® does
not apply to it. Therefore, the grafted tree should likewise lose
its status as a young tree, and one in this situation should not
return from the ranks.

Rabbi Yirmeya said: Actually, one returns home if he grafts a
young tree with another young tree, and it is a case in which he
planted this first one for a fence or for beams, so that he is
exempt from battle only because of the second tree, which he
grafts for fruit. As we learned in a mishna (Orla 1:1): In a case of
one who plants a tree for a fence or to yield wood for beams,"
the tree is exempt from the halakhot of orla.

The Gemara asks: And what is different about the case of a young
tree paired with an old tree such that the young tree is negated,
and what is different about the case of a young tree being planted
for fruit paired with a young tree planted for wood such that the
fruit tree is not negated?

The Gemara answers: There, in the case of an older tree, if one
changes his mind about it and wants it to be a young tree obli-
gated in orla, it cannot return to its previous state, as he has
grafted it. Therefore, it is exempt from the halakhot of orla. Here,
when a tree is planted for wood, if he changes his mind and
decides to grow it for fruit, it can return to its default state of
being planted for fruit, because initially it stands to be used for
fruit. Therefore, it is not exempt from the halakhot of orla. This
ruling is just as it is concerning trees that grew by themselves,"
which are subject to orla although they were not consciously
planted for their fruit. As we learned in a mishna (Orla 1:2): Fruit
trees that grew by themselves are obligated in orla although the
landowner did not plant them himself.

The Gemara asks: Why is there a need to establish the mishna as
discussing a case where one planted the first tree for a fence or for
beams? But let the mishna be established as referring to a vine-
yard belonging to two partners,” where the two trees involved
in the grafting were co-owned by partners, and both trees were
young. As in this case this one man returns due to his tree and
that other man returns due to his tree. Rav Pappa says: Since
the Gemara avoids the scenario of the vineyard belonging to
partners in favor of discussing a case where one planted the first
tree for a fence or for beams, that is to say if there is a vineyard
belonging to two partners, evidently they do not return for
the vineyard from the ranks of soldiers waging war.

HALAKHA

A young tree that was entangled with an old tree — n’g’?}
arpia Aaew: When the branch of a young tree, which is
subject to orla, is grafted to a tree that has completed its period
of orlg, the branch assumes the status of the older tree. In such
a case, the branch’s owner does not return from the ranks on
account of the tree. However, if there were fruits on the young
branch, those fruits are considered orla and remain forbidden,
even if they grow significantly larger after the branch is grafted
(Rambam Sefer Zera'im, Hilkhot Ma‘aser Sheni 10:16; Shulhan
Arukh, Yoreh De'a 294:22).

One who plants a tree for a fence or for beams — ¥via
mwip’?a 1’3?5: If one plants a fruit tree intending to use it as a

262  SOTA:PEREK VIII- 43B - 31 Lakaira’)

boundary around his field or to use its wood for building or for
firewood, the tree is not subject to the prohibition of orla. This
is the case provided that it is evident from its location or the
way the tree is maintained that it is not being grown for fruit.
If the owner eventually decides to use the tree for its fruit, he
counts the years of orla retroactively from the time of planting
(Rambam Sefer Zera'im, Hilkhot Ma'aser Sheni10:2; Shulhan Arukh,
Yoreh De'a 294:23).

Trees that grew by themselves — ]1*5*&7: 1'712 A tree that
emerges by itself on private property is subject to the halakhot
of orla (Rambam Sefer Zera’im, Hilkhot Ma'aser Sheni 10:5;
Shulhan Arukh, Yoreh De'a 294:27).

A vineyard belonging to two partners — Pomw » ’:w’vw o2 If
a vineyard is jointly owned, its owners do not return from the
ranks for their vineyard. There is a dispute with regard to a home
that is jointly owned. According to one opinion, since each
owner presumably has his own private space in the house, each
partner is considered a sole owner of a domicile (Kesef Mishne).
However, it appears from the Jerusalem Talmud that joint own-
ers of a home have the same status as joint owners of a vineyard
(Rambam Sefer Shofetim, Hilkhot Melakhim UMilhemoteihem 7:6
and Lehem Mishne there).
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The Gemara asks: And in what way is the case of partners differ-
ent from the following case: If there are five brothers and one
of them dies" in the war, the halakha is that they all return. Just
as each brother returns because of his shared responsibility to
perform levirate marriage or halitza for the widow, each partner
should return for his share in the young tree that was grafted. The
Gemara answers: There, each and every one is considered one
who must return for his wife, as any of them could readily marry
her. However, here, each and every one is not considered one
who must return for his vineyard because it does not belong
exclusively to either of them.

Rav Nahman bar Yitzhak said: In accordance with the baraita
mentioned above, one does not normally return for a grafted or
layered tree. However, the mishna states that one does return for
a grafted or layered tree in a case where one layers a tree and
grafts it with a vegetable plant." And that ruling is in accordance
with this tanna, Rabbi Yehuda ben Gamda, as cited in a baraita.
Asitis taught in a baraita ( Tosefta, Kilayim 1:12): With regard to
one who layers a tree and grafts it with a vegetable plant, the
tanna’im engaged in a dispute concerning whether this kind of
breeding is permitted. Rabban Shimon ben Gamliel, speaking
in the name of Rabbi Yehuda ben Gamda of the village of
Akko, permits one to do so, and the Rabbis prohibit it. There-
fore, one would return from the ranks for a tree grafted to a
vegetable plant, in accordance with the opinion of Rabbi Yehuda
ben Gamda, although he would not return for the vegetable
itself.

The Gemara offers another alternative resolution to the contra-
diction over whether one returns for a grafted tree. When Rav
Dimi came from Eretz Yisrael, he said that Rabbi Yohanan said:

In accordance with whose opinion is this statement, which says

that one does not return for a grafted tree? It is the opinion of
Rabbi Eliezer ben Ya’akov. He explains: Didn’t Rabbi Eliezer

ben Ya’akov say there in the baraita cited earlier: The word

vineyard is to be understood as it indicates, i.e., that the exemp-
tion is only for a grape vineyard? Here too, the word planted is

to be understood as it indicates; with regard to one who plants,
yes, he does return, but one who grafts or layers a tree does not

return.

§ After citing Rabbi Yohanan's interpretation of the opinion of
Rabbi Eliezer ben Ya'akov, the Gemara cites a string of other
rulings that Rabbi Yohanan said in the name of Rabbi Eliezer
ben Ya’akov. When Rav Dimi came from Eretz Yisrael, he said
that Rabbi Yohanan said in the name of Rabbi Eliezer ben
Ya’akov: The Sages decreed thatif there is a young grapevine less
than one handbreadth tall,"® it is obligated in orla all its years,
even after the three years mandated by the Torah, because it
appears like a vine of one year. The Sages were concerned that
if they permitted one to eat from such a vine, people would also
eat true orla. And this prohibition applies to a very small section
of two grapevines opposite two grapevines and one more vine
emerging and growing between them, in the formation of a tail.
But if the entire vineyard grows so short, it generates publicity,
and people know that the vines are old enough to no longer be
subject to orla.

BACKGROUND

A young grapevine less than one handbreadth tall — "1‘1’7’
nown mna: This does not mean that the entire grapevine is
shorter than one handbreadth, because such a grapevine, let
alone a complete vineyard, cannot survive. The Gemara here

is discussing a grapevine that, by itself or through training,
has an extremely short trunk of less than a handbreadth. The
leaves and clusters grow on vines stemming from this trunk,
and these vines are cut and trained annually.

HALAKHA

If there are five brothers and one of them dies - prix f1emn
j 3% v If five brothers go to war, and one dies without
Ieavmg any children, all of the brothers return home. They all
have the responsibility to perform levirate marriage or halitza
for the widow (Rambam Sefer Shofetim, Hilkhot Melakhim
UMilhemoteihem 7:7).

One layers a tree and grafts it with a vegetable plant —
pra {’7’& 1217 If one grafts a tree with a vegetable plant,
or a vegetable plant with a tree, he is liable to receive lashes
(Rambam Sefer Zera'im, Hilkhot Kilayim 1:5; Shulhan Arukh, Yoreh
De'a295:1).

A young grapevine less than one handbreadth tall - ‘1‘1'7?
nown Mng: If a tree is less than one handbreadth tall, even
if it has been growing for many years, by rabbinic law the
prohibition of orla still applies to it. This is only in the case
of a single, isolated tree or a small vineyard of no more than
two grapevines opposite two grapevines and one more
vine growing between them. However, if there is an entire
vineyard of such trees, they are exempt from orla after three
years, because it is widely known that it is an older vineyard
(Rambam Sefer Zera'im, Hilkhot Ma‘aser Sheni 10:19; Shulhan
Arukh, Yoreh De‘a 294:21).
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HALAKHA

A corpse occupies four cubits, etc. - ¥ B2IR M
131 ninx: One may not recite Shema or other sacred
matters within four cubits of a corpse. Even if one
already recited Shema in the vicinity of a corpse, he did
not fulfill the mitzva and must recite it again properly.
However, with regard to prayers and blessings, the hala-
khic authorities hold in accordance with the Ra'avad
and maintain that whatever was recited need not be
repeated (Rambam Sefer Ahava, Hilkhot Keriat Shema
3:2; Shulhan Arukh, Orah Hayyim 71:7).

A stepdaughter who grows up among the brothers —
PN pas 1’7*'{:‘: XA37IM: One may marry the daughter
of his stepmother even if the daughter grew up with

him and his siblings; it is not necessary to be concerned

for appearances, as it is widely known that they are not

siblings (Shulhan Arukh, Even HaEzer 15:11).

Gleanings, forgotten sheaves, or produce in the
corner, etc. — 131 9 Y 07'7 Gleanings, forgot-
ten sheaves, and produce in the corner of the field are
exempt from tithes and Temple contributions, even if
they were bundled together in a heap. If one brings
them into a threshing floor, he must separate tithes and
contributions as one does for any other crop. However, if
the threshing floor is in the city, this produce is exempt
(Rambam Sefer Zera'im, Hilkhot Terumot 2:9).

A young vine less than one handbreadth, etc. - 'l'r’?’
131 nown AMNS: If a grapevine is shorter than one
handbreadth it does not render seeds that are planted
near it forbidden due to the prohibition of diverse kinds.
This is true for an individual, isolated vine and even for
a group of five vines that are growing together like
a vineyard. But in the case of a large vineyard that is
comprised of vines shorter than a handbreadth, such
vines do render the seeds grown near them forbid-
den (Rambam Sefer Zera'im, Hilkhot Kilayim 6:4; Shulhan
Arukh, Yoreh De'a 296:22).
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When Rav Dimi came from Eretz Yisrael, he said that Rabbi
Yohanan said in the name of Rabbi Eliezer ben Ya’akov: A corpse
occupies four cubits" with regard to the exemption from the
recitation of Shema, so that it is prohibited to recite Shema within
this space, as it is written in the verse: “Whoever mocks the poor
blasphemes his Maker” (Proverbs 17:5). Because the deceased
cannot perform mitzvot, one who performs a mitzva in front of
them is considered to be mocking them.

Rabbi Yitzhak says that Rabbi Yohanan says in the name of
Rabbi Eliezer ben Ya’akov: With regard to a man’s stepdaughter
who grows up among the brothers" from a different marriage, she
is eligible to be married to them in principle, because they are not
actually her siblings. Nevertheless, she is prohibited to be mar-
ried to the brothers, because she appears as though she is their
sister. The Gemara comments: And that is not so; such a marriage
is not prohibited because the matter generates publicity, and the
public knows that they are not truly related.

And Rabbi Yitzhak says that Rabbi Yohanan says in the name of
Rabbi Eliezer ben Ya’akov: With regard to gleanings (Leviticus
19:9, 23:22), forgotten sheaves (Deuteronomy 24:19), or produce
in the corner" of the field which is given to the poor [pe'a]
(Leviticus 19:9, 23:22), three obligatory agricultural gifts that must
be given to the poor, if one gathered them into the threshing
floor, the produce was thereby rendered obligated for tithes.
Although one does not take tithes from produce for the poor,
onlookers are likely to presume that this is his own produce. Ulla
said: We stated this halakha only when the granary is in the field,
but in the city, the matter generates publicity. People see that
the produce was gathered in small quantities from different places,
and they know that this produce is for the poor. In that case, one
need not separate tithes.

And Rabbi Yitzhak says that Rabbi Yohanan says in the name of
Rabbi Eliezer ben Ya’akov: If there is a young grapevine less than
one handbreadth" tall, it does not render the seeds that are
planted next to it forbidden." Normally, diverse kinds of produce
may not be planted in close proximity, but this vine is too small to
qualify as a prohibited vineyard. The Gemara limits the scope of
this statement: And this statement applies to a very small section
of two grapevines opposite two grapevines and one more vine
emerging and growing between them, in formation of a tail. But
if the entire vineyard grows so short, a vine of this size does
render the other seeds planted at its side forbidden.

And Rabbi Yitzhak says that Rabbi Yohanan says in the name of
Rabbi Eliezer ben Ya’akov:

NOTES

It does not render the seeds forbidden — nx N 1pn AN
oW A number of commentaries address a basic question
relatlng to the Gemara's discussion: If this kind of growth is con-
sidered a proper grapevine, why doesn't it qualify as a forbidden
growth among diverse kinds? Conversely, if it is not considered a
proper vine, why should there be a prohibition of diverse kinds
if this kind of vine fills the whole vineyard?

Rashi explains that this Gemara presumes that by Torah law,
only hemp and arum seeds are subject to the prohibition of
diverse kinds. Other seeds are prohibited only by rabbinic law
(see Menahot 15b). Therefore, the Sages dictated the terms of
the ban and applied it in the case of short vines, only where the
short vines populate a complete vineyard.

The Rambam does not differentiate between different spe-
cies of seeds, and he understands this halakha in another man-
ner. According to one explanation, the Rambam holds that the
parameters of this prohibition are halakhot transmitted to Moses
at Sinai, which follow their own regulations. The Radbaz suggests
two other possible explanations. First, a group of five vines does
not qualify as a vineyard by Torah law; and when the Sages deter-
mined that such a group should be treated like a vineyard, they
did not apply this categorization to a vineyard of exceedingly
short vines. Alternatively, vines this short may not constitute a
proper vineyard by Torah law, but the Sages decreed that they
must be treated as a vineyard with respect to the prohibition
of diverse kinds when a whole vineyard grows in this manner.





